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I. 

THE STATEMENT OF THE TWO VIEWS. 

I SHALL never forget how surprised I was when I was 
told, some eight years ago, in a lecture on German con- 
stitutional law at the Berlin University that the German 
Empire is not. a monarchy. I was a German, more than 
twenty years old, had gone through a German " Gymnasium**, 
and had been studying law in the Berlin University for two 
years, — yet I had never heard before that Germany was not 
a monarchy ! I was convinced that Germany was a mon- 
archy, and I may add that I never met anybody in Germany 
who did not believe that Germany was a monarchy, — except 
men who had studied German constitutional law at a univer- 
sity. This state of things discloses the fact that there is a 
clashing contrast between what the German people believe 
that the German Empire is and what the professors of con- 
stitutional law at the German universities teach that the 
empire is. But how can we describe this contrast ? I will 
try to do it as well as I can. 

I could state the contrast in this way. I could say : the 
people believe that Germany is a monarchy, and the pub- 
licists teach that it is not a monarchy. But such a statement 
would not satisfy anybody ; we must know what the pub- 
licists positively say that the empire is. The quintessence of 
their teaching is: the German Empire is a federal state, and 
not a monarchy. As proof of my assertion I will quote a 
passage from Prof. Laband, who says : " The preamble of 
the Imperial laws * * * is put quite as if the Federal 
Council (Bundesrat) were a division of the representation of 
the people, and the empire not a federal state, but a mon- 
archy with two chambers".' This expression of Prof. 
Laband implies that he calls the German Empire a federal 
state, and not a monarchy. That the German Empire is a 
federal state, that is to say composed of a number of member 

' Laband in Marquardsen's Handbuch des Ofientlichen Rechts der Gegen- 
wart, Vol. II, Book i, p. 76. 
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But, while according to this Article the members of the 
Federal Council are representatives of the members states, 
Article 9 calls it their function to represent the views of their 
respective governments. Article 9 begins : " Every mem- 
ber of the Federal Council has the right to appear in the 
Imperial Diet (Reichstag), and has to be heard there on his 
demand at any time to represent the views of his govern- 
ment". And again in contrast with Article 9, the preamble 
to the Constitution of the North German Federation, which 
latter was the predecessor of the present German Empire, 
enumerates the nineteen North German princes and the sen- 
ates of the three free cities, and declares that they make an 
eternal union. This preamble sounds as if the princes and 
the senates were the parties to the transaction, and are now 
the members of the union. 

The question arises now, How can we unite these seem- 
ingly contradictory passages where in one of them the mem- 
ber states, in another the governments of the states, and in 
a third the sovereigns of the states seem to be considered 
the members of the empire ? My standpoint is this. It is 
impossible to deny that Article 6 calls the member states the 
members of the empire. But Prof. Laband is right in saying 
that the princes are the legitimate representatives of their 
respective states, and that they therefore together with the 
three senates may be considered the members of the empire ; 
and it is in this sense that the preamble to the Constitution of 
the North German Federation treats the princes and senates 
as the members of the empire. And finally it means the same 
thing whether one says either that the allied princes and sen- 
ates, or that the allied governments are the members of the 
empire, and that for the reason that the term allied govern- 
ments is so wide that it is applicable to the executives of all 
the German member states, of the twenty-two monarchies 
among them as well as of the three republics, and of the 
absolute monarchies as well as of the constitutional ones. 
This part of my explanation would reconcile the preamble 
to Article 9. 

However, it cannot be denied that there is no unity of 
language in the Constitution with regard to the question who 
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are the members of the empire. Since this is so, it becomes 
very important to know the official interpretation of the 
question. 

As to that I can say this much. Whenever the Imperial 
Chancellor has to defend the Imperial policy in the Imperial 
Diet, he does so " in the name of the allied governments", 
as can be seen from newspaper reports. In contrast with 
that the present emperor not long ago in a public speech 
used a phrase which evidently referred to the princes as the 
members of the empire ; for he spoke, if my memory does 
not deceive me, of his " high allies**. Now the underlying 
idea of this expression can, in my opinion, only be that he 
as king of Prussia and the other German reigning princes 
together are the members of the empire. And again in 
contrast with this, bills are proposed in the Federal Coun- 
cil in the name of the different states, of Prussia, Bavaria, 
etc., as far as I know. I say as far as I know, because the 
' meetings of the Federal Council are secret. 

Thus we see that the official interpretation of the Articles 
in question is as indefinite as is the text of the Articles them- 
selves. But it does not make any difference for my purpose 
whether we call the states, or the governments, or the 
princes and senates, the members of the empire and the joint 
possessors of the Imperial sovereignty. For, however this 
question may be decided, this much is certain, the Federal 
Council is the visible representative of the Imperial sover- 
eign ; and the position of the Federal Council is the point 
in which I am chiefly interested here. Whoever may be the 
"members of the union**. Article 6 declares "the Federal 
Council consists of the representatives of the members of 
the union " ; that is, the Federal Council is an assembly 
consisting of the representatives of the members of the 
empire, or the possessors of the Imperial sovereignty. It is 
only a just interpretation of the Constitution when the Ger- 
man publicists say that the Federal Council is the repre- 
sentative of the Imperial sovereign. And that is what all 
of them say. 

To sum up, the publicists agree among themselves that the 
Federal Council represents the sovereign of the empire, and 



that consequently the emperor cannot be the sovereign. 
And this view of the publicists is backed by the official in- 
terpretation of the Constitution. So, for instance, by the fol- 
lowing utterance which Prince Bismarck once made in the 
Imperial Diet in his quality as Imperial Chancellor : " The 
sovereignty is not vested in the emperor, but is vested in the 
totality of the allied governtnents**/ And it was in a speech 
which the Secretary of State of the Imperial treasury office 
delivered before the Imperial Diet in 1883 that he called the 
final adoption by the Federal Council of an Imperial bill, 
passed by the Imperial Diet — the sanction of the bill,* 
which expression implies that the Federal Council represents 
the sovereign of the empire ; for, according to all use of 
language, the word sanction is used only with reference to 
the sovereign of a state. 

It is in contrast with this official interpretation and with 
the view of the publicists that the people of Germany call 
the emperor the monarch and the sovereign of the empire. 
That this is the case everybody can see for himself who takes 
the trouble of reading a German newspaper. The emperor 
is always spoken of as the monarch, or the sovereign. When 
one reads a German newspaper, and especially when one 
reads a Prussian one, for instance a Berlin- paper, and finds 
the emperor mentioned, one has to be careful to distinguish 
whether the German Emperor is really meant or whether 
the king of Prussia. For the same man is king of Prussia 
and German Emperor at the same time, according to Article 
II, which reads : " The presidency of the union belongs to 
the king of Prussia, who bears the name * German Em- 
peror* ". The king of Prussia is the monarch and sovereign 
of Prussia according to Prussian constitutional law ; but a 
careful reader of German newspapers will find that the em- 
peror as emperor is very frequently called a monarch, or a 
sovereign. The idea that the Federal Council represents 
the Imperial sovereign is unknown to the German people at 
large. 

^ Stenographical Reports, Vol. I, p. 299. 
• Stenographical Reports, Vol. IV, p. 2996.] 
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But what do the people in Gerrpany say that the Federal 
Council is, if not the representative of the Imperial sover- 
eign ? The truth is people in Germany think and talk a 
great deal about the emperor and the Imperial Diet, but very 
little about the Federal Council. As far as I can judge they 
have not any definite idea about the constitutional position 
of the Federal Council. But if they were pressed to form- 
ulate one, educated people would probably liken it to the 
American Senate, or the English House of Lords, in short to 
an upper House. 

I, therefore, may state the difference between the orthodox 
view and the popular view in this way : The orthodox view 
is that the Federal Council represents the sovereign of the 
empire, and that the emperor is not a sovereign; and the 
popular view is that the emperor is a monarch and the 
sovereign of Germany, and the Federal Council, if anything, 
is the upper House of the German Empire. Now, if this is 
a correct statement of that contrast between the orthodox 
and the popular view on the Constitution, then the next 
thing for us to do will be to investigate which of the two 
views is justified by facts. 



II. 

CRITICISM OF THE ORTHODOX VIEW. 

The orthodox view is a correct interpretation of the Con- 
stitution. The framers of the Constitution did not intend to 
make the king of Prussia the monarch and sovereign of Ger- 
many. It is well known that they chose for him the title 
" German Emperor '* instead of the title " Emperor of Ger- 
many", because, in their opinion, the latter title would have 
sounded as if the emperor were the monarch and sovereign 
of the empire. And when the Constitution of the North 
German Federation was being discussed in the constitutive 
Imperial Diet, Prince Bismack, or rather Count Bismarck, 
as his name then was, declared repeatedly and with great 
determination that the sovereignty belonged to the totality 
of the allied governments, and, besides, that "in the Federal 
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Council the feeling of unviolated sovereignty of each Ger- 
man government finds its recognition**/ The underlying 
idea of this phrase is that in compensation for what he sacri- 
ficed of his sovereignty in his respective state through the 
formation of the federation, every German .monarch shall 
receive a corresponding share in the Federal sovereignty 
over the whole territory of the Federation. And Prince 
Bismarck spoke those words as president of the Federal 
commissioners, that is of the agents from the several Ger- 
man state governments who agreed upon the draught of the 
Constitution. Therefore we have to consider his words as 
of the greatest weight for an interpretation of the Constitu- 
tion. One wished to give the governments the feeling that 
they together were the empire, that the two conceptions, the 
empire and the allied governments, were identical.' The 
phrase of Bismarck's quoted above indicates besides that the 
Federal Council was meant to be the representative of the 
Imperial sovereign. 

These are historical facts which justify the orthodox view 
on the Constitution. But, besides them, the Constitution 
itself contains ample proof that it was the intention of the 
framers of the Constitution to make the Federal Council the 
representative of the Imperial sovereign. This is nowhere 
so clearly disclosed as in Article 7, paragraph i. No. i. 

The Number i of this Article reads: "The Federal 
Council resolves upon the bills which are to be submitted to 
the Imperial Diet and upon the resolutions made by the Im- 
perial Diet**. 

This provision seems to say all Imperial bills are first 
resolved upon by the Federal Council, then submitted to the 
Imperial Diet for discussion and vote, and finally resolved 
upon a second time by the Federal Council. If this is a 
correct interpretation, then we should have to notice the 
following three peculiarities of the German Constitution : 

I. That all Imperial bills are first resolved upon by the 
Federal Council. 

^ Stenograph! cal Reports of the Constitutive Imperial Diet of the North Ger- 
man Federation, p. 388. 

* Dr. Georg Meyer, Ibid., pp. 42 and 43. 
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2. That all Imperial bills are resolved upon three times : 
first by the Federal Council, then by the Imperial Diet, and 
finally a second time by the Federal Council; or in other 
words, twice by the Federal Council and once by the Impe- 
rial Diet. 

3. That the Federal Council has the possibility of vetoing 
a bill which was initiated by it and accepted by the Imperial 
Diet without a change. 

Now does the German Constitution really intend to estab- 
lish these three rules ? Let us consider them in detail : 

To I : Is it true that all Imperial bills must be first 
resolved upon by the Federal Council? No ! the Imperial 
bills may also be proposed by the Imperial Diet. For Article 
23 of the Constitution reads: "The Imperial Diet has the 
right * * * to propose bills, etc.". With reference to this 
Article 23 and to Article 7, No. i, it is usually said by Ger- 
man publicists that both assemblies, the Federal Council and 
the Imperial Diet, have the right of the initiative.* That is 
true. But the Constitution speaks in widely different terms 
of the initiative of the Federal Council and of the initiative 
of the Imperial Diet. Article 7, No. i, declares that the 
Federal Council resolves upon the bills which are to be sub- 
mitted to the Imperial Diet. That Article obviously lays 
down the general rule, and in comparison with it Article 23 now 
assumes the meaning that the Imperial Diet may propose bills 
— in exceptional cases. And anybody who will take the 
trouble of following up the origin of the Imperial laws will 
find that almost all of them were first resolved upon by the 
Federal Council, and only a few of them first by the Imperial 
Diet. This shows that the relation between the Federal 
Council and the Imperial Diet is the same as that between 
the prince of a German monarchy and the diet of his state ; 
for it is the rule in the German constitutional monarchies 
that the prince through his ministers initiates the bills, while 
the diet, too, has the right to propose bills. The Federal 
Council, therefore, appears to represent the sovereign of the 
empire, and that is what I intended to bring out. The Im- 
perial Diet, however, appears to be the diet, the representa- 
tive assembly, of the empire. 

^ So for instance Laband, Ibid., p. 74. 
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To 2 : At first glance it seems to be very strange that all 
Imperial bills should be resolved upon three times, twice by 
the Federal Council, and once by the Imperial Diet. And 
more than that, it seems to be in contradiction with Article 
5, the fundamental Article on Imperial legislation, which 
requires for an Imperial law only ** the concurrence of the 
majority resolutions of both assemblies", of the Federal 
Council and the Imperial Diet : that is, one resolution of the 
Federal Council and one resolution of the Imperial Diet. 

How can we solve this seeming contradiction between the 
two Articles? We cannot get around Article 5, which 
requires only one resolution of the Federal Council. The 
only alternative is that only one of the two resolutions of the 
Federal Council can be the one required by Article 5 ; the 
other one cannot be an exercise of the legislative power of 
the Federal Council, but must have some other meaning. 
But which of the two resolutions of the Federal Council is 
the exercise of its legislative power? 

Let us first assume the case that the bill was amended in 
the Imperial Diet. Then, of course, a second resolution of 
the Federal Council on the bill in its amended form becomes 
necessary, and this second resolution, consequently, must be 
looked upon as the legally important resolution. 

But if the bill were accepted by the Imperial Diet with- 
out a change, then the question becomes of importance 
whether the first or the second resolution is the one spoken of 
in Article 5. One may say in this case that a second resolu- 
tion of the Federal Council is wholly superfluous, and it is 
only sensible to look upon the first resolution as the legally 
required one. But since Article 7 declares without any 
modification whatever that the Federal Council resolves up- 
on the resolutions of the Imperial Diet, we have to infer that 
all Imperial bills must be resolved upon a second time by the 
Federal Council, even in case a bill was accepted by the Im- 
perial Diet without a change. Therefore the second resolu- 
tion of the Federal Council must, in every case, be the one 
required by Article 5 ; and the first resolution of the Federal 
Council must have some other meaning. But what is its 



— IS— 

meaning ? Of that Prof. Georg Meyer gives us an explan- 
ation which is convincing to me.* 

In a word. Prof. Georg Meyer draws an analogy between 
the German Empire and the German states which are con- 
stitutional monarchies. This analogy is a very close one, 
indeed ; and I hope 1 shall be able to bring it out still clearer 
than Prof. Meyer does himself. The analogy from the Ger- 
man constitutional monarchies is this. It is a fact that in 
each of them every government bill before it becomes a law 
is approved of twice by the prince ; for the first time before 
it is submitted to the diet of the state, and a second time 
after it has been accepted by the diet. 

The meaning of the first approval by the prince is the 
authorization of the sovereign to his ministers to submit the 
bill to the diet ; and the meaning of the second approval only 
is the exercise of the legislative power by the sovereign, is 
the sanction of the bill by the sovereign. Now of the two 
resolutions of the Federal Council in the German Empire the 
second one, as we have seen, means the exercise of its legis- 
lative power by the Federal Council ; and the first one is the 
authorization of the Federal Council to the emperor to sub- 
mit the bill to the Imperial Diet. In harmony with this in- 
terpretation Article i6 declares : ** The necessary bills will 
be submitted to the Imperial Diet in accordance with the 
resolutions of the Federal Council in the name of the em- 
peror". 

This analogy shows that the Federal Council stands in ex- 
actly the same relation to the Imperial Diet in this respect 
as stands the prince and sovereign of a German monarchy to 
the diet of his state. Again the Federal Council proves to 
represent the sovereign of the empire in this respect as above 
with regard to the initiative, and the Imperial Diet to be 
the representative assembly of the empire. 

But if this be the true interpretation of the relation be- 
tween the Federal Council and the Imperial Diet, then Ar- 
ticle 5, that fundamental Article on Imperial legislation, ap- 
pears in a different light from what it does to the superficial 
reader. This Article reads in its first paragraph as follows : 

^ Dr. Georg Meyer, Ibid., p. 54-56. 
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"The Imperial legislation will be exercised through the 
Federal Council and the Imperial Diet. The concurrence 
of the majority resolutions of both assemblies is required 
and sufficient for an Imperial law". At first glance it seems 
to say that the Federal Council is the upper and the Imperial 
Diet the lower House of the German Empire. But when 
we supplement our interpretation of Article 5 by our knowl- 
edge gained from a study of Article 7, No. i, then we must 
say that the concurrence required by Article 5 is a concur- 
rence between the sovereign and his diet, or rather between 
the representative of the Imperial sovereign and the repre- 
sentation of the German people. That this is the correct in- 
terpretation of Article 5 can be seen best when we compare 
the Article in question of the Imperial Constitution with 
Article 62 of the Prussian Constitution, which reads : "The 
legislative power will be exercised in common through the 
king and through two chambers. The concurrence of the 
king and of both chambers is required for every law". 

Now it is a fact that Article 5 of the Imperial Constitution 
was made after Article 62 of the Prussian Constitution/ and, 
knowing this, we have a right to assume that the framers of 
the Imperial Constitution intended to put the Federal Coun- 
cil into the same place with regard to Imperial legislation 
which the Prussian king has in Prussian legislation, and to 
put the Imperial Diet into the place of the two chambers of 
the Prussian Diet. The relation, however, of the king to the 
two chambers of the diet in Prussia is that of the sovereign 
to the representation of the people according to Prussian 
constitutional law. Consequently the analogy between 
Article 5 of the Imperial Constitution and Article 62 of the 
Prussian Constitution shows that the framers of the Impe- 
rial Constitution intended to make the Federal Council the 
representative of the Imperial sovereign and the Imperial 
Diet the representative assembly of the German people. 
And, by the way, this means that the German Empire has 
only one legislative House : the Imperial Diet ; and that 
makes Germany the only great power on earth which has 
but one legislative House. 

* Dr. Georg Meyer, Ibid., p. 47. 
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To 3: Let us go back once more to Article 7, No. i, and 
briefly discuss the third peculiarity of the German Constitu- 
tion which is implied in the provision of that Number i. I 
expressed that peculiarity in this way. I said that the Fed- 
eral Council has the possibility of vetoing a bill which was 
initiated by it and accepted by the Imperial Diet without a 
change, — since the Federal Council resolves upon all resolu- 
tions of the Imperial Diet. This might seem a strange priv- 
ilege of the Federal Council at first glance. But the prince 
of every German constitutional monarchy has the same priv- 
ilege. He is not bound to sanction a bill which was submitted 
to the diet of his state at his initiative and accepted by the 
diet without a change. This peculiarity of the Federal 
Council only discloses again that the Federal Council rep- 
resents the Imperial sovereign towards the Imperial Diet. 

And one can imagine cases where the prince or the Fed- 
eral Council should have the right to veto iheir own bills. 
Let us take for instance a case like this. The Federal Coun- 
cil initiates two bills at the same time which it thinks ought 
to be accepted together, or rejected together by the Impe- 
rial Diet. Now if the Imperial Diet accepts only one of the 
two bills, and rejects the other, then considerations of ex- 
pediency urge that the Federal Council should have the 
right to veto the bill that was accepted by the Imperial 
Diet. 

This study of Article 7 together with the historical facts 
mentioned above shows clearly, I think, that the orthodox 
view of the Constitution is a correct interpretation of it. 



III. 

THE ACTUAL CONSTITUTION. 

If we turn from the document of the Constitution to the 
contemporaneous constitutional history of Germany, we 
shall see a very different picture. We hear a great deal about 
the emperor and the Imperial Chancellor, less about the Im- 
perial Diet, and very little about the Federal Council. And 
yet according to the orthodox theory the Federal Council 
3 
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represents the Imperial sovereign, and the emperor is but an 
executive organ of the empire ! * Has the German Consti- 
tution changed ? Is there a diflFerence between the written 
Constitution and the actual Constitution of to-day ? Yes, 
there is one great diflFerence between the two : the written 
Constitution knows only two legislative factors, the Federal 
Council and the Imperial Diet, according to Article 5, Para- 
graph I ;" but the unwritten Constitution of to-day knows 
three legislative factors, the emperor, the Federal Council, 
and the Imperial Diet. According to the written Constitu- 
tion it was expected that, as a rule, all Imperial bills would 
be initiated by the Federal Council, as we saw above ; but, 
as a matter of fact, almost all Imperial bills are initiated to- 
day by the Imperial Chancellor in his quality as the great 
Imperial minister of the emperor. If anybody asks me how 
I can prove that almost all Imperial bills are initiated by the 
Imperial Chancellor, I can ask him only to read German 
newspapers. There he will find notices stating that a bill 
concerning such and such a topic is being prepared by the 
Imperial government. And that means the Imperial bills 
do not spring forth from the initiative of the Federal Coun- 
cil, nor from that of the Imperial Diet, but from the initiative 
of the Imperial government. By imperial government one 
usually understands in Germany of to-day the Imperial Chan- 
cellor together with the Imperial Secretaries of State. 

However, such a thing as an initiative of the Imperial 
government is unknown to the written Constitution ; nor has 
it been established through an amendment of the Constitu- 
tion. The question, therefore, arises how can the Imperial 
government exercise that initiative? The answer to this 
question is, the Imperial government does not exercise the 
initiative directly ; it does not submit its bills to the Federal 
Council and the Imperial Diet directly, as the English govern- 
ment, for instance, submits its bills to the House of Lords and 
the House of Commons. But it reaches the same result in 

' Constitution, Article 17 : It belongs to the emperor to expedite and promul- 
gate the Imperial laws, and to supervise the execution of them. 

' Article 5, Paragraph i : The Imperial legislation will be exercised through 
the Federal Council and the Imperial Diet. 



—lo- 
an indirect way. The members of the Imperial government, 
the Chancellor and the Secretaries of State, are members of 
the Federal Council ; they are Prussian members of the 
Federal Council. A glance at the "Almanac de Gotha " 
will verify this fact. Now in the Federal Council they pro- 
pose their bills in their quality as Prussian members of that 
body. They could not do otherwise ; for since all bills must 
be proposed in the Federal Council by one or another of the 
member states,* the Chancellor and the Secretaries of State, 
being Prussian members, can legally propose their bills only 
in the name of Prussia. When a bill proposed by them has 
been accepted by the Federal Council, then it is submitted 
to the Imperial Diet through the Chancellor in the name of 
the emperor. Article i6 prescribes : " The necessary bills 
will be submitted to the Imperial Diet in the name of the 
emperor according to the resolutions of the Federal Coun- 
cil". They are submitted to the Imperial Diet in the name 
of the emperor, it is true, but only according to the resolu- 
tions of the Federal Council. This means that the emperor 
has to submit the Imperial bills as they come forth from the 
Federal Council. The emperor cannot change their text, 
nor omit to submit them, nor submit a bill which has not 
been accepted by the Federal Council. Says Prof. Laband : 
" He has neither the right to omit wholly or defer unneces- 
sarily their submission ; nor has he the right to submit a bill 
in a form different from that in which the Federal Council 
resolved it ; nor can the emperor submit to the Imperial 
Diet bills which the Federal Council has rejected, or which 
have not been resolved upon at all in the Federal Council "." 
This shows that the bills submitted to the Imperial Diet, 
although submitted in the name of the emperor, must be 
looked upon in law as bills of the Federal Council ; the em- 
peror is only the means for their passage from the Federal 
Council to the Imperial Diet; and the Imperial Chancellor 
actually submits them as the first servant of the emperor. 
Prof. Seydel and Prof. Laband interpret Article i6 in the 

^ Constitution, Article 7, Paragraph 2. 
• Prof. Laband, Ibid., p. 74. 
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same sense/ Therefore every bill proposed in the Federal 
Council by the Imperial Chancellor, accepted by the Federal 
Council without a change, and then submitted to the Impe- 
rial Diet by the same man, the Chancellor, appears in law as 
a Prussian proposal in the Federal Council, but as a bill of 
the Federal Council with respect to the Imperial Diet. But 
if we can prove that the Imperial bills are actually prepared, 
not by Prussia, but by the Imperial government, then we 
must say that the truth is the Imperial Chancellor, happening 
to be a Prussian member of the Federal Council, submits the 
bills of the Imperial government to the Federal Council 
legally in the name of Prussia only, because he has no con- 
stitutional right to submit them directly in the name of the 
Imperial government, or in the name of the emperor. But 
it would better correspond to facts when we say that the Im- 
perial Chancellor as the chief of the Imperial government 
submits the government bills first to the Federal Council and 
then to the Imperial Diet, as the English government sub- 
mits its bills to the House of Lords and the House of Com- 
mons; the Imperial Chancellor uses his membership in the 
Federal Council to submit to the Federal Council the bills of 
the Imperial government which he could not submit legally 
by any other means. 

But is it true, as I have assumed thus far, that the Impe- 
rial Chancellor actually submits his bills to the Federal 
Council in the name of Prussia ? The truth on this point is 
that the Chancellor submits a great many bills to the Federal 
Council ** in the name of the emperor", and the rest onlyin 
the name of Prussia. That he submits bills to the Federal 
Council "in the name of the emperor", can be seen in the* 
published protocols of the Federal Council on customs and 
taxation. These protocols are the only ones of the Federal 
Council that are accessible to the public, the meetings of the 
Federal Council being secret, as mentioned above. Now 
these protocols disclose the fact that a great many bills are 
submitted to the Federal Council in the name of the emperor. 

^ Prof. Laband, Ibid., p. 74 ; Prof. Seydel in " Jahrbuch von v. Holtzendorff 
und Brentano ", Vol. Ill, p. 285. 
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But how can the Imperial Chancellor do that? What right 
has he to do it? jOur answer to this question must be : he 
has no constitutional right whatever in this respect. The 
Federal Council consists of representatives of the member 
states of the empire, of Prussia, Bavaria, Saxony, etc.* The 
German Emperor has no representatives in the Federal 
Council. Therefore bills can be proposed in the Federal 
Council only in the name of one or another of the member 
states of the empire, but never in the name of the emperor. 
Consequently from the standpoint of the written Constitu- 
tion it is unconstitutional when the Chancellor proposes bills 
in the Federal Council in the name of the emperor. 

However, by this I do not mean to denounce the practice 
of the Chancellor of proposing bills in the Federal Council 
in the name of the emperor. On the contrary, it is very 
honest in the Imperial government for the Chancellor to pro- 
pose bills in the name of the emperor, since this implies an 
acknowledgment that the German Constitution has changed, 
and that Imperial bills are actually prepared now by the Im- 
perial government, that is by a third independent factor 
besides the Federal Council and the Imperial Diet. 

But one might ask: why does not the Chancellor submit all 
his bills to the Federal Council in the name of the emperor, 
if all of them are prepared by the Imperial government? 
Why does he submit part of the government bills in the 
name of the emperor, and part of them in the name of Prus- 
sia ? The answer to these questions is that part of the govern- 
ment bills are prepared in "German Imperial offices ", and part 
of them in *' Prussian ministerial departments **, and, proba- 
bly, those bills that are prepared in German Imperial offices 
are submitted in the name of the emperor, and those prepared 
in Prussian ministerial departments are submitted in the 
name of Prussia. That part of the bills are prepared in 
German Imperial offices and part of them in Prussian minis- 
terial departments is a fact, for which I will quote Prof. 
Georg Meyer as an authority.' On the other hand, that those 
bills prepared in the German Imperial offices are submitted 
in the name of the emperor, and those prepared in Prussian 

^ Constitution, Article 6. • Dr. Georg Meyer, Ibid., p. 94. 
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ministerial departments submitted in the name of Prussia, is 
only an assumption which, however, has much probability 
in its favor. Prof. Georg Meyer, for instance, favors this 
opinion. It might appear strange that one cannot tell defi- 
nitely in each case, whether a bill was prepared in a German 
Imperial office or in a Prussian ministerial department ; 
however, as a matter of fact, this is not known publicly, since 
the Imperial government, as well as the Prussian govern- 
ment, is surrounded by a veil of mystery. But whether any 
Imperial bill is prepared in a German Imperial office or in a 
Prussian ministerial department, it is, as a matter of fact, 
always prepared under the auspices of the Imperial Chancel- 
lor.* Substantially, therefore, all Imperial bills are bills of 
the Imperial government, whether they be prepared in 
German Imperial offices or in Prussian ministerial depart- 
ments. 

What a wide diflFerence is thus disclosed to us between the 
written Constitution and the actual Constitution of to-day ! 
According to the written Constitution the Imperial bills are 
bills of the Federal Council ; but actually they now are bills 
of the Imperial government as a third factor of Imperial 
legislation. Seeing this contrast, we must ask ourselves how 
has the change been brought about ? It seems to me that the 
change can be explained very well in the following way. 



IV. 

EXPLANATION OF THE CHANGE. 

Although the written Constitution makes* the Federal 
Council the representative of the Imperial sovereign, and 
although Article 7, Paragraph 2 of the Constitution pro- 
nounces the right of every member of the union, of every 
member state, to propose bills, nevertheless it was tacitly 
understood among the governments which formed the union 
that Prussia should have the leadership of the union. Prus- 
sia made war with Austria in 1866 with the end in view to 
form a union of German states under the leadership of 

' Compare Prof. Laband, Ibid., p. 74. 
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Prussia with the exclusion of Austria. This is a well known 
historical fact. It is true that what Prussia wanted in the 
first place was to get the control of the foreign policy and the 
military affairs of Germany ; but as Prof. Georg Meyer says, 
** There was no doubt that the union * * * was to be 
under the leadership of Prussia".* And the connection in 
which Prof. Meyer uses that phrase shows that he means 
that there was no doubt that the legislation of the union 
would be under the control of Prussia. And to expect that 
was only natural, when one considers the overwhelming im- 
portance of Prussia over against all other member states of 
the union together. This explains the fact that, from the 
foundation of the North German Federation, it was Prussia 
that proposed almost all bills within the Federal Council. 
However, that does not mean that Prussia was a third factor 
of Imperial legislation besides the Federal Council and 
the Imperial Diet; but it means that an inner circle of the 
Federal Council, the representatives of Prussia in it, pre- 
pared the Imperial bills within the Federal Council. 

But what was the relation between Prussia and the Im- 
perial administration at the time immediately after the 
foundation of the North German Federation ? That feder- 
ation was formed July ist, 1867. At that time Count Bis- 
marck was the Prussian prime minister. But less than 
two weeks after the foundation of the federation, on July 
14th, 1867, King William I. of Prussia, as president of 
the federation, appointed Count Bismarck Chancellor of 
the North German Federation. To be Chancellor of the 
federation or empire means two distinct things: first, 
according to Article 15 of the Constitution, to be a mem- 
ber and at the same time the chairman of the Federal 
Council; and secondly, according to Article 17, to be the 
only responsible minister of the federation or empire. Hav- 
ing thus been made Chancellor, Count Bismarck united the 
following four different positions in his hands. He was first 
the Prussian prime minister, secondly a Prussian member of 
the Federal Council, thirdly the chairman of the Federal 
Council, and fourthly the chief of the Imperial administra- 

^ Dr. Georg Meyer, Ibid., p. 64. 
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tion. In his latter quality as head of the Imperial adminis- 
tration he has simply to supervise the execution of the Im- 
perial laws according to Article 17, he being the assistant of 
the emperor in this respect, but has nothing to do with Im- 
perial legislation. He could influence Imperial legislation, 
and he did influence it, only in his quality as Prussian mem- 
ber of the Federal Council, and he above all other Prussian 
members of the Federal Council, since he was at the same 
time as Prussian prime minister the leading statesman of 
Prussia. It was thus in his quality as Prussian prime minis- 
ter that Count Bismarck controlled the Imperial legisla- 
tion, — he settling the policy to be followed either alone or 
together with the other members of the Prussian ministry. 
The business of Imperial administration did not amount to 
much within the first few years after the foundation of the 
North German Federation. 

But the business of Imperial administration has increased 
step by step, steadily, and beyond all expectations, as Impe- 
rial legislation extended its domain over more and more 
spheres of interest. Soon it became necessary for the orig- 
inal Chancellor's oflice to diflFerentiate, and to develop sep- 
arate and independent organs for different administrative 
functions, — the so-called ** Imperial offices*'. To-day there 
exist about half a dozen of these Imperial offices, each of 
them being under a Secretary of State. These Secretaries 
of State may be called responsible Imperial ministers since 
the Imperial law of March 17th, 1878, each of the Secreta- 
ries being responsible for his department. That means, in 
other words, that an Imperial ministry has grown up which 
consists of the Imperial Chancellor, the Secretaries of State — 
and, I venture to add, the Prussian minister of war ; for the 
Prussian minister of war practically acts as the Imperial 
minister of war. Now, as I mentioned above, a great many 
Imperial bills are prepared in these Imperial offices. And I 
think that we are entitled to the assumption that now the 
Imperial policy is no longer settled in the Prussian ministry, 
but in the Imperial ministry, by the Imperial Chancellor 
with the advice of the Imperial Secretaries of State. 
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In fact the Prussian government of 1867 has diflFerentiated 
into two independent governments, a Prussian government 
and an Imperial government. In March 1892 the breach 
between the two was made complete, when the present Ger- 
man Emperor separated the two offices of Imperial Chan- 
cellor and Prussian prime minister. The only connecting 
links between the Imperial government and the Prussian gov- 
ernment are now that the Imperial Chancellor holds the rather 
insignificant office of Prussian minister for foreign affairs; 
and that the Imperial Secretary of State of the Interior is a 
Prussian minister without portfolio. But whether the two 
offices of Imperial Chancellor and Prussian prime minister 
will remain separated or be re-united again, this much seems 
to be certain that the Imperial policy is settled by the Impe- 
rial government now, and that the Imperial government has 
become a third factor of Imperial legislation besides the Fed- 
eral Council and the Imperial Diet. It is only in order to 
enable the Chancellor and the Secretaries of State to submit 
the government bills to the Federal Council, and to defend 
them there, that the emperor in his quality as king of Prus- 
sia appoints the Chancellor and the Secretaries of State 
Prussian members of the Federal Council. 

But there is no means by which the emperor may submit 
the government bills directly to the Imperial Diet. He 
cannot submit to the Imperial Diet a bill which has not first 
been accepted by the Federal Council, as we have seen. And 
a government bill can never go before the Imperial Diet, in 
case it has been rejected by the Federal Council. If the 
majority of the Federal Council were hostile to the Imperial 
government, no government bill could ever reach the Impe- 
rial Diet. But, as a matter of fact, the government bills do 
reach the Imperial Diet, as every reader of a German news- 
paper can see. This shows that the majority of the Federal 
Council cannot be hostile to the Imperial government and 
its policy, but submits readily. But why is it that the Fed- 
eral Council is so compliant with the Imperial government? 
Or rather let us remember that the Federal Council only 
consists of representatives of the German state governments, 
and let us, therefore, rather ask, why is it that the non-Prus- 
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sian princes represented in the Federal Council are so com- 
pliant with the Imperial government? 

It seems to me that there are several reasons which together 
explain this fact. One of them is that quite a number of the 
reigning German princes are near relatives of the German 
Emperor, and therefore not inclined to make much trouble 
for the emperor and his government. A second reason is 
that the North German Federation and the German Empire 
were formed upon the tacit supposition that the non-Prussian 
states would yield to the leadership of Prussia. This leader- 
ship of Prussia has turned into a leadership on the part of 
the Imperial government, as we have seen, the change tak- 
ing place gradually with the growth of the Imperial minis- 
try. And this change was for the good and made for peace ; 
for, if the non-Prussian governments were ready in 1867 and 
1 87 1 to yield to the Prussian leadership which might be car- 
ried on in a particularistic spirit, they will certainly be more 
ready to-day to submit to the Imperial government which 
endeavors to follow an Imperial and national policy. 

A third, and perhaps the weightiest, reason is that the 
reigning princes are the ones who gain by yielding to the 
emperor and the Imperial government, and who would risk 
everything by opposition. Let us suppose that they should 
advocate in the Federal Council a narrow, particularistic 
policy and oppose an Imperial, national policy which the Im- 
perial government propounds and the majority of the Im- 
perial Diet gladly accepts. What would be the result? 
They would lose the popularity with their own subjects, and 
their thrones would get shaky. Since the Federal Council 
now stands in the middle between a strong Imperial govern- 
ment which is national in its spirit and the Imperial Diet 
whose majority will naturally consider the interests of the 
nation as a whole, it would be simply suicidal for the reign- 
ing princes to stand for particularism in the Federal Coun- 
cil. Above all, by opposing the Imperial government they 
would lose the support of the emperor. As it is now, the 
emperor will never infringe upon the sovereign rights they 
have in their respective states, as long as they do not inter- 
fere with his Imperial policy. The result is that the reign- 
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ing German princes do not determine the Imperial policy 
through their representatives in the Federal Council, as one 
would expect from the written Constitution ; but they have 
not lost in any respect the sovereignty they possessed in their 
respective states, when they entered the federation in 1867 
and 1871. 



V. 

THE MEANING OF THE CHANGE. 

The highest power, the legislative power, is described in 
the Constitution as a Federal one, to be exercised by majority 
resolutions of the Federal Council, — with the consent of 
the Imperial Diet ; but, as a matter of fact, the highest 
power of to-day is a national. Imperial one, exercised by the 
Imperial government with the consent of the Federal Coun- 
cil and Imperial Diet. But if this is so, then honesty re- 
quires us to give up the theory of the framers of the Consti- 
tution that the reigning German princes together with the 
senates of the three free cities are the sovereign of the em- 
pire, and that the Federal Council is the representative of 
the Imperial sovereign. The Federal Council of to-day is 
nothing but the upper House of the German Empire. But 
we must sharply distinguish between what the Constitution 
meant the Federal Council to be, and what the Federal 
Council actually is in 1894. The Constitution unquestionably 
meant it to be the representative of the sovereign of the em- 
pire, and not merely an upper House ; but the Federal Coun- 
cil of to-day is but an upper House. And again, the Consti- 
tution meant the German Empire to have but one legislative 
House, the Imperial Diet ; but the German Empire of to-day 
actually has two legislative Houses, the Federal Council 
and the Imperial Diet, since the Federal Council has sunken 
to the position of a legislative House from the proud place 
of the representative of the sovereign. 

It would be perverse to maintain with the German com- 
mentators that the written Constitution is really in force, 
especially that the Federal Council is the representative of the 
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Imperial sovereign ; but it would be equally preposterous to 
maintain that the framers of the Constitution had intended 
to make the Federal Council the upper House and the em- 
peror the monarch and sovereign of the German Empire. 
Doing the first would mean being blind to facts ; doing the 
latter, trying to interpret into a Constitution what one 
wishes to find there. We would better avoid both, the 
Scylla as well as the Charybdis, and acknowledge and em- 
phasize the diflFerence between the written Constitution on 
the one hand and the unwritten Constitution which actually 
is in force on the other hand. 

But what does this change of power from the Federal 
Council to the Imperial government mean? Described in 
biological terms it means : accidental variation, elimination 
of the unfit, and survival of the fittest. Accidental variation 
in so far as the unintended, but necessary extension of the 
business of Imperial administration reacted upon Imperial 
legislation, creating an Imperial ministry that began to set- 
tle the course of Imperial legislation ; elimination of the unfit 
in so far as the Federal Council was eliminated as the de- 
termining factor in Imperial legislation ; and survival of the 
fittest in so far as the Imperial government took the place ot 
the Federal Council in legislation. But, one might ask, in 
what respect was the Federal Council unfit and is the Im- 
perial government so well fitted to be the determining factor 
in Imperial legislation? My answer is: there was a func- 
tion of greatest importance to be performed in the young 
German Empire, the function of amalgamating the different 
sections of Germany and of thus creating a national spirit. 
This function could be performed only by a strong, steady, 
centralizing, national government, not by the Federal Council 
whose shifting majority resolutions could have had only a 
decomposing effect upon the empire. 

In the second place the transition of power from the Fed- 
eral Council to the Imperial government means an immense 
change in the position of the emperor. In speaking of the 
Imperial government, I have thus far omitted to touch the 
relation between the Chancellor and the Secretaries of State 
on the one hand and the German Emperor on the other. 
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Now Article i8, Paragraph i of the German Constitution 
says: "The emperor appoints the Imperial officials, * * * 
and orders, if necessary, their dismissal". This paragraph 
is applicable to both the Imperial Chancellor and the Secre- 
taries of State, since both are " Imperial officials". Need- 
lessly, the Constitution declares elsewhere that the Impe- 
rial Chancellor is to be appointed by the emperor.* Con- 
sequently the Imperial Chancellor as well as the Secre- 
taries of State are appointed and dismissed by the emperor, 
and that entirely at the pleasure of the emperor, — ^there 
being no modification whatsoever in the Constitution with 
regard to the choice or tenure of office of. the Chancellor or 
the Secretaries, and no restriction on the emperor in point 
of fact. For there is no trace thus far of Parliamentary 
government in the German Empire, no obligation on the 
part of the emperor to choose his ministers from the major- 
ity of the Imperial Diet, and to dismiss them when they lose 
the confidence of the Diet. The Imperial Chancellor and 
the Secretaries of State are simply the servants of the em- 
peror. Therefore, as every gain which the manager of a 
business makes over a competing firm is again for the owner 
of the business, — so the gain which the Chancellor and the 
Secretaries made over the Federal Council was one for their 
master, the emperor. The peaceful victory which the Im- 
perial government won over the Federal Council in the field 
of Imperial legislation was a victory for the emperor in so 
far as the Chancellor and the Secretaries are but the servants 
of the emperor. He can appoint as Chancellor and Secre- 
taries whom he pleases, he can dismiss them when he pleases, 
he can make it a condition of their tenure of office that they 
fulfill his commands. So he has the power to use them as 
his instruments, to have them follow out his policy, to rule 
the empire through them. The rise of the Imperial govern- 
ment at the expense of the Federal Council has incidentally 
made the emperor the ruler, the monarch of Germany. The 
emperor of the written Constitution is but the highest ex- 
ecutive official of the empire, supervising the execution of 
those laws which the Federal Council together with the Im 

' Constitution, Article 15, Paragraph i. 
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perial Diet makes ; * but the emperor of that unwritten Con- 
stitution which actually is in force to-day is the monarch of 
Germany, possessing the power personally to prescribe the 
course of Imperial legislation. The German Emperor has 
developed from a mere executive organ into the monarch of 
the empire, and that incidentally through the elimination of 
the Federal Council as the chief organ of Imperial legisla- 
tion. The German Empire has developed into a monarchy. 
The written Constitution calls the emperor purposely not 
Emperor of Germany, but German Emperor," in order to 
express that he is not the monarch of Germany ; but the em- 
peror of to-day is emperor of Germany, monarch of Ger- 
many. The emperor has become emperor and monarch of 
Germany. 

The German Empire of to-day is a constitutional monarchy. 
Its legislative power is distributed between a monarch, the 
emperor, and two legislative Houses, the Federal Council and 
the Imperial Diet, — as in Prussia, for instance, the legislative 
power is distributed between the king and the two chambers 
of the diet. But here again let us clearly distinguish be- 
tween the German Empire, as it is described in the written 
Constitution, and the German Empire of to-day. The em- 
pire of the written Constitution is not a constitutional mon- 
archy, but the empire of to-day is a constitutional monarchy. 
The empire has developed into a constitutional monarchy. 
The empire of the Constitution has two legislative factors : 
the Federal Council and the Imperial Diet ; the empire of 
to-day has three : emperor. Federal Council, and Imperial 
Diet. The change means that one of the reigning Ger- 
man princes which are represented in the Federal Coun- 
cil, the king of Prussia, has become the monarch of the 
empire, and has thereby lifted himself above his former 
peers. Politically this took place already in 1866, when 
Prussia subdued those German states that were hostile to 
its supremacy. However, the Constitution did not acknowl- 

* Constitution, Article 17 : It belongs to the emperor * * to supervise the 
execution of the Imperial laws. 

^ Article 11 : The presidency of the union belongs to the king of Prussia, who 
bears the name German Emperor. 
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edge this fact to any great extent, but gave the sovereignty 
to the totality of the reigning princes. It was only after 
the adoption of the Constitution and in the way described 
above that the emperor became the superior of the other 
German princes, and they consequently his inferiors and 
subjects. I do not mean by this that the German princes 
have lost any of their independence as sovereigns in their 
respective states since the union was formed ; what I mean 
is that, as the Federal Council sank down to a mere upper 
House, so sank simultaneously the position in the empire 
of the princes who appoint the members of the Federal 
Council, — until to-day we cannot any longer say that they 
are in their totality the sovereign of the empire, but we 
would better call them a privileged class of the empire, stand- 
ing between the monarch and the people, — an Imperial 
aristocracy that has the privilege of appointing and instruct- 
ing the members of the upper House. 

Thus we find three classes in the German Empire of to- 
day : the emperor, the princes, and the people, — correspond- 
ing to the King, the Lords, and the Commoners in Great 
Britain. But in the written Constitution we find only two 
classes : the princes, represented in the Federal Council, and 
the people, represented in the Imperial Diet ; for the em- 
peror of the Constitution, as we have seen, is not the supe- 
rior of the other German princes, but only one of their 
peers, delegated to be their executive organ. The change 
that has taken place in this respect may be described in this 
way : one of the princes, the mightiest of them, the king of 
Prussia, has subdued the others, and in doing so has had the 
people on his side ; the princes were subdued, and a strong, 
national monarchy was established. That subjection of the 
princes and the establishment of a strong, national monarchy 
had already taken place in France under Louis XI, Riche- 
lieu, and Louis XIV, and in England under the Tudors. This 
change in France and England is commonly called the 
transition from feudalism to absolutism. And this very 
same transition has been going on and is still going on in 
Germany in this generation ! That is what the rising of the 
emperor over the other German princes means in the light of 
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a philosoph}^ of history. When we look at the German Em- 
pire as a federation of states, we may say that the empire is 
developing from a federal state into a unitary state ; but when 
we look at Germany as a unit, we may say that it is pro- 
gressing from feudalism to absolutism. Both expressions 
mean the same thing. The independent German sovereigns 
who formed the North German Federation in 1867, were 
but the successors of the feudal lords of the old German 
Empire. So what appeared to be the formation of a feder- 
ation of states was but a reunion of the scattered elements 
of Germany, — the chief difference between the old empire and 
the new one being that the feudal monarch of the old em- 
pire, or rather his successor the Emperor of Austria, was ex- 
cluded from the new empire, and that the lords together 
assumed the sovereignty of the new empire. And what 
now seems to be a development from a federal into a unitary 
state, is but the subjection of the feudal lords and the estab- 
lishment of a strong, national monarchy above them, — the 
only contrast with the same' phenomenon in England and 
France being here that in Germany one of the lords them- 
selves, the king of Prussia, has risen above his peers, and not 
the original feudal monarch as in France and England. 

When I say that Germany is progressing at present from 
feudalism to absolutism, I do not mean by this that the Ger- 
man Empire is becoming an absolute monarchy after the 
fashion of Russia ; for I have myself declared above that 
the empire of to-day is a constitutional monarchy with two 
Houses, whose powers are defined. I use the term absolut- 
ism in contrast with feudalism on the one hand and democ- 
racy on the other. Feudalism, absolutism, and democracy 
are the three stages through which the states of Western 
Europe have gone since the Middle Ages. England and 
France have already reached the third stage, that of democ- 
racy ; Germany is only entering upon the second one, that 
of absolutism. The application of the three terms presup- 
poses the existence of three classes in the state, of the three 
classes already mentioned above : a king or emperor, lords, 
and commoners. And it presupposes besides a struggle be- 
tween these three classes for supremacy ; but such a strug- 
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gle is the mpst natural thing wherever there are different 
classes. Now one speaks of feudalism when the lords are 
supreme and superior to the king or emperor as well as to 
the people ; one speaks of absolutism when the king or em- 
peror is superior to the lords and the people ; and of a 
democracy when the people are supreme. It is in this sense 
that Germany is entering its period of absolutism. 

I said above that Germany is progressing from feudalism 
to absolutism. But is it really a progress? I suppose that 
to many Americans the word absolutism means something 
absolutely bad; for it implies the dreaded one-manpower. 
It is true that the personal influence of the German Emperor 
goes very far to-day even in internal politics in spite of the 
existence of the Federal Council and the Imperial Diet. 
But I do not claim that absolutism is something absolutely 
good. I only maintain that it is a progress beyond feudal- 
ism ; for it means the establishment of a national state with a 
national policy in the place of the hurly-burly of feudalism. 
We must not forget that absolutism is the second and middle 
stage of the three stages ; feudalism, absolutism, and democ- 
racy. Absolutism is neither absolutely good, nor absolutely 
bad. It is relatively good and implies a progress, when we 
compare it with the lower stage of feudalism ; but it is rela- 
tively bad and implies a backward condition when we com- 
pare it with the higher and later stage of a democracy, for 
instance, when we compare the absolutism of Germany with 
the democracy of Great Britain. We ought to keep in mind 
that in this changing world of ours no human institution is 
either absolutely good or absolutely bad ; but that the same 
thing is, as a rule, good and bad at the same time. When we 
compare an existing institution with institutions of the past, 
we must call it good, because it has proved fit to survive those 
former institutions ; but when we compare the same institu- 
tion with an ideal institution which we wish to see realized 
in the future, then we must call that very same institution 
bad, seeing all its shortcomings. So the German absolutism 
of to-day is a good thing when compared with the German 
feudalism of yesterday, but a bad thing when compared 
with an ideal democracy. 
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As to the question how soon the German Empire will pre- 
sumably enter upon the third and highest stage, that of de- 
mocracy, I have nothing to say here, since this is not a book 
of prophecies. For the present, although there is a strong 
democratic undercurrent, yet the ascendancy of the emperor 
is still increasing, if I am not mistaken. The older gener- 
ation still sees in him the king of Prussia in the first place, 
but the younger generation the emperor and monarch of 
Germany. And of those Germans who are not Prussians, 
the older people think more of the king or prince of their 
native states, than of the emperor at Berlin, while the rising 
generation will put the emperor over their native prince in 
their thoughts. Nay, even the reigning princes themselves, 
I am convinced, are getting a diflFerent view of their posi- 
tion : the older ones will not forget the time before 1866, 
when they were the equals of the king of Prussia who now 
is their emperor, while the younger ones whose memory 
does not go so far back as 1866, will more and more consider 
themselves as the great vassals of the emperor, as an Impe- 
rial aristocracy. And the mere title Emperor, which is a 
monarchical one, has been doing, and still is doing, a great 
deal in this change of the Constitution, in the Emperor's 
acquiring the ascendancy over the princes. 

The change that has taken place in the Constitution of 
Germany makes necessary a new interpretation of the mean- 
ing of the two resolutions of the Federal Council, one entirely 
different from that given above. There we started with the 
idea which lies at the bottom of the written Constitution 
that the Federal Council is the representative of the sover- 
eign of the empire and consequently, according to the Ger- 
man view on constitutional law, the true legislator who 
makes the laws with the consent of the Imperial Diet. 
Looked upon from this standpoint, the first resolution of the 
Federal Council on a bill meant the approval of the sover- 
eign to submit that bill to the Imperial Diet, and the second 
resolution meant the sanction of that bill by the sovereign ; 
and the second resolution only was legally binding, was the 
one spoken of in and required by Article 5 of the Constitu- 
tion. But now, since the Federal Council has dropped down 
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to the position of an upper House and can no longer be 
called the representative of the sovereig^n, we have to give a 
different interpretation to the resolutions of the Federal 
Council. The way of Imperial legislation is now this; 
the Imperial Chancellor has the bills prepared through his 
subordinates, the emperor approves that they be submitted 
to the Federal Council, the Federal Council resolves on 
them, the Imperial Diet resolves on them, the Federal Coun- 
cil resolves on them a second time, the emperor signs them. 
What do the two resolutions of the Federal Council now 
mean ? In case the Imperial Diet amends a bill, then the 
second resolution of the Federal Council becomes, of course, 
necessary, — as in this country a bill first passed by the Senate 
and then amended by the House, has to be resolved upon a 
second time by the Senate. But if the Imperial Diet accepts 
a government bill without a change, what is then the meaning 
of the second resolution of the Federal Council ? As a matter 
of fact, all bills, even such as were not amended by the 
Imperial Diet, are resolved upon a second time by the Fed- 
eral Council, as far as an outsider can judge. What is now 
the meaning of this second resolution, and what of the first 
resolution ? We can no longer call the second resolution 
the sanction of the bill by the sovereign ; for the Federal 
Council is not the representative of the sovereign. And it 
is for the same reason that we cannot call the first resolution 
the approval of the sovereign to submit a bill to the diet. 
In point of fact it is the emperor who submits the bills to 
both assemblies, to the Federal Council and to the Imperial 
Diet as to the upper and the lower House. And consequently 
there is no reason why a bill should be resolved upon 
twice by the upper House and only once by the lower 
House, why a bill if passed by the Federal Council and the 
Imperial Diet without a change should be resolved upon a 
second time by the Federal Council. This second resolution 
of the Federal Council accordingly proves to be superfluous 
in case a bill has been accepted by the Imperial Diet without 
amendment. It is, nevertheless, kept up in order to com- 
ply with the provision of Article 7, Paragraph i,No. i of the 
Constitution which requires two resolutions of the Federal 
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Council. The first resolution, therefore, is now the one 
which is legally binding in that case. 

We may also describe the difference between the written 
Constitution and the actual Constitution with regard to 
legislation in this way : the framers of the Constitution meant 
that the Federal Council should make laws with the consent 
of the Imperial Diet ; but to-day it is the emperor who makes 
the laws with the consent of the Federal Council and the 
Imperial Diet. That means that the German Emperor holds 
to-day exactly the same position in the empire which the 
king of Prussia holds in Prussia, — that of a sovereign in the 
German sense of the word. If this is true, then we must 
say that the German Emperor has developed from a mere 
executive organ to the sovereign of the empire, and by be- 
coming sovereign, he has made the German princes his sub- 
jects. But it seems only natural to me that the emperor has 
assumed the position of sovereign in the empire, when one 
considers that the German Emperor and the king of Prussia 
are one and the same man. How could it be that a man who 
controls the Prussian policy as sovereign of Prussia should 
be satisfied for any length of time to be in the empire but the 
obedient organ of the Federal Council and the Imperial 
Diet? As I say, it seems only natural to me that the two 
positions became assimilated to each other, and even that the 
newer one, that of German Emperor, assimilated itself to the 
older and more powerful one, that of king of Prussia. 
Although this process of assimilation is still going on in 
Germany, I yet go so far as to say that the German Emperor 
has already become sovereign of Germany. He is not only 
the monarch of Germany, not only its chief organ, as the 
king of the Belgians is the monarch of Belgium ; but he is 
already the sovereign of the empire in the German sense of 
the word, in that he has the presumption in his favor of pos- 
sessing all political rights which are not expressly conferred 
on any other organ. When I say this I mean that the 
people in Germany would find it natural for the emperor to 
do anything which is not an infringement upon the domain of 
any other organ. Whether or not the emperor is already 
the German sovereign in that sense, may possibly be tested 
any day. A decision may come about in the following way. 
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Let us suppose that the Imperial Chancellor submits a bill 
in the name of the emperor, first to the Federal Council, and 
then to the Imperial Diet, and both assemblies accept it 
without a change ; but the emperor refuses to sign it. Has 
the emperor a right to do so ? Has he the choice between 
signing and not signing the bill ? Has he a veto right? No ! 
according to the Constitution he has no such right. Article 
5, Paragraph i of the Constitution excludes a veto of the 
emperor when it declares that the Imperial legislation will 
be exercised through the Federal Council and the Imperial 
Diet, and that the concurrence of the majority resolutions 
of both assemblies is necessary and sufficient for an Imperial 
law ; for that implies that nobody else, no third factor, shall 
have any share in Imperial legislation. And Paragraph 2 of 
that Article is no exception to that rule ; for it does not 
speak of the emperor, but of the king of Prussia; it gives a 
privilege to Prussia within the Federal Council. It is true 
Article 17 is so vague* that from it alone one cannot decide 
whether it means that the emperor shall have a veto right, 
or that it shall be his duty to sign all laws passed by the 
Federal Council and the Imperial Diet. But read in con- 
nection with Article 5, Article 17 cannot mean to make the 
emperor a third factor in Imperial legislation and to give 
him a veto right, but it must mean that it is the duty of the 
emperor to expedite and promulgate the Imperial laws. 
In harmony with this interpretation, Prince Bismarck once 
declared in the Imperial Diet in so many words : ** The 
emperor has no veto constitutionally "." 

But nevertheless I consider it very possible that the em- 
peror may refuse to sign a bill which he had approved himself 
before the Chancellor introduced it into the two legislative 
assemblies. I consider it possible that the emperor does not 
sign such a bill, and that the majority of the people will not 
object. For illustration I will take the same example I used 
above, when I spoke of the constitutional right of the Federal 

' Constitution, Article 17 : It belongs to the emperor to expedite and promul- 
gate the Imperial laws. 

' Stenographical Reports, Vol. I, p. 30. 
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Council to veto its own bills. I will assume that the Imperial 
Chancellor with the approval of the emperor introduces two 
bills into the Federal Council and the Imperial Diet, and of 
these two bills one is accepted without a change by both 
assemblies, the other, however, is accepted by the Federal 
Council and rejected by the Imperial Diet. But the emperor 
holds that they should be either accepted together or rejected 
together, and consequently, when the bill which was ac- 
cepted by both assemblies comes before him for his signature, 
he refuses to sign it. The people would not object, I am 
convinced, but would find it only natural, since in their eyes 
he is the sovereign of the empire. But this would prac- 
tically mean that the emperor now posesses a veto right, and 
that the signature of an Imperial bill by the emperor to-day 
means the sanction of it by the sovereign. When I endeav- 
ored above to interpret the written Constitution, I came to 
the conclusion that the Federal Council was meant to be the 
representative of the sovereign, and that the second resolu- 
tion of the Federal Council amounted to the sanction of the 
sovereign; but now, when I look at the. actual Constitution 
of to-day, I am compelled to say that the emperor has be- 
come the sovereign of the empire, and that the final signa- 
ture by the emperor is the sanction of the sovereign, — while 
the second resolution of the Federal Council has become 
superfluous in case the Imperial Diet accepts a bill without 
a change. 

What a tremendous difference in the position of the em- 
peror ! And all this difference has been brought about, not 
by an amendment of the Constitution, but by custom ; not 
at once, but gradually ; not intentionally, but incidentally ; 
and that through the growth of an Imperial ministry, through 
the development of the initiative of the emperor, through 
the assimilation of the position of German Emperor to that 
of king of Prussia, and — last, not least,— through the influ- 
ence of the monarchical title Emperor on the imagination of 
the people, and through the monarchical traditions of Ger- 
many. 
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When we turn back now to the starting point of our dis- 
cussion on the German Constitution, we shall remember the 
clashing contrast between the view of the German publi- 
cists and the popular view as I called it. We started out 
with the intention of finding out whether the view of the 
publicists is right or the popular view, and our conclusion 
must be : both are right, but both relate to different things. 
When the publicists say that the Federal Council is the rep- 
resentative of the sovereign of the empire, the Imperial Diet 
is the one House of the empire, and the emperor is but an 
executive organ of the empire, — they give the correct in- 
terpretation of the written Constitution from the standpoint 
of the framers of it ; but when the people hold that the em- 
peror is the monarch and sovereign of the empire, the Fed- 
eral Council is the upper House and the Imperial Diet the 
lower House of the empire, — they interpret correctly the 
unwritten Constitution of to-day as it actually is. 
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